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The Tax court was tasked with determining if gifts of limited partnership interests transferred by the 
Decedent between 1996 and 2000 qualified for the Federal gift tax annual exclusion under § 2503(b). 
 
TAKEAWAY 

Because the general partners followed their fiduciary duty and the partnership agreement, gifts of limited 
partnership interests in a family limited partnership were gifts of present interests, thereby qualifying them for 
the Federal gift tax annual exclusion and were not includable in the Decendent's estate. 
 
THE FACTS 

In 1996, George H. Wimmer ("Mr. Wimmer" or the "Decedent") together with his wife, each acting as 
trustee of their individual trusts, formed the George H. Wimmer Family Limited Partnership, L.P. ("WFLP" 
or the "Partnership"). The Partnership was created for several stated reasons, including increasing the wealth 
of the partners and transfer assets to younger generations through the gift tax exclusion without 
fractionalizing the assets. Although the certificate of limited partnership was not filed until March 1997, the 
partnership agreement was executed on June 27, 1996. WFLP was funded in 1996 with dividend paying 
common stock and no additional funding was contributed during WFLP's history. 
 
During every year between 1996 and 2000, Mr. Wimmer gifted limited partnership interests to relatives and 
trusts for the benefit of relatives. The transferred interests were subject to onerous transfer restrictions, 
including requiring unanimous consent of the general and limited partners to be admitted as a substituted 
limited partner. 
 
Because WFLP's primary asset was a dividend paying stock, the Partnership received dividends. WFLP then 
distributed all of its dividend income (net of expenses) pro rata to its partners. 
 
DISCUSSION 

The parties disagreed as to whether the gifts of limited partnership interests were present interests or future 
interests. If the interests were present interests, they qualified under § 2503 as gifts. If they were not present 
interests, they were includable in the Decedent's estate. 
 
The court ruled that the limited partnership interests themselves were not present interests. However, relying 
on Calder v. Commissioner, 85 T.C. 713, 727-728 (1985), the court used a three pronged test to determine if 
the income generated by the Partnership satisfied the criteria to be a present interest under § 2503: 
 

• Will the Partnership generate income? 

• Will some portion of that income flow steadily to the donees? 

• Can that portion of income distributed be readily determined? 
 
Because WFLP owned a dividend paying stock and because dividends were received quarterly in every period 
during which gifts of limited partnership interests were gifted, the Partnership satisfied the first prong. 
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The court determined some portion of income would flow to the donees due to the fiduciary duty of the 
general partners to the limited partners. When combined with the Partnership's sole asset being a dividend 
paying stock and its stated intent to use the gift tax exclusion to transfer interests to younger partners, the 
court found the fiduciary duty of the general partners satisfied the second prong. In particular, the court 
noted the distributions to satisfy the tax liabilities associated with entity income for various limited partner 
trusts met the fiduciary duties of the general partners. 
 
Finally, because the stock was publicly traded and because it distributed income quarterly, partners could 
reasonably determine estimated quarterly and annual income. As a result, the court ruled for the estate and 
determined the transfers of limited partner interests were present interests. Therefore, the gifts of present 
interests qualified for the federal gift tax annual exclusion under § 2503(b) and were not includable in the 
Decedent's estate. 
 

CONCLUSION 

Strict adherence to fiduciary duty and the terms of the partnership agreement resulted in a favorable 
determination for the estate. 
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PERKINS VALUATION GROUP: 

Perkins’ dedicated business valuation practice group can help both companies and individuals with their 
valuation needs. Our team can perform an objective analysis to determine the fair market 
value of your business and advise you on the next steps. Our team has performed 
valuations for closely-held companies, trust and partnership interests, restricted securities 
and other intangibles for the purposes of estate and gift planning, ESOP and Phantom 
Stock issues, merger and acquisition studies, divorce, buy-sell agreements and business 
succession planning. In addition, we can offer expert witness and litigation support. 
 
ABOUT FINANCIAL CONSULTING GROUP: 

Perkins & Co has chosen to join Financial Consultants Group (FCG), one of the largest 
valuation organizations in the country. This membership helps us stay current on valuation best practices and 
industry issues and give us a forum of other professionals for discussions, consultations, and second 
opinions. It also provides us with additional training opportunities and resources, including access to the 
nation’s top experts in valuation and litigation support.   
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